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SPEEDY DISPOSAL OF COMMERCIAL DISPUTES:  

ARBITRATION AND CONCILIATION (AMENDMENT) ACT, 2015 

 

 

The Arbitration and Conciliation Act, 1996 (the “1996 Act”) was recently amended by the 

Arbitration and Conciliation (Amendment) Act, 2015 (the “Arbitration Amendment Act”). The 

amendments aim at clarifying ambiguities and setting timelines for fast disposal of arbitral 

matters. 

 

This article aims at providing a snapshot of the substantive amendments introduced by the 

Arbitration Amendment Act.  

 

Highlights of the Arbitration and Conciliation (Amendment) Act, 2015 

- Specific provisions such as interim relief under Section 9 of Part I of the 1996 Act have 
been made applicable to International Commercial Arbitrations. 

- International Commercial Arbitrations are subject to appeal only at High Courts. 
- The Arbitral Tribunals have been granted powers to grant ‘enforceable’ interim measures 

under Section 17. 
- ‘Public Policy’ as a ground for challenge in an appeal has been defined more specifically. 
- Provisions regarding Independence and Impartiality of Arbitrators has elaborated under 

Section 12(1)(a).  
- Timelines have been specified for conduct of arbitral proceedings. 

 

(i)  Applicability of Part I of the 1996 Act to International Commercial Arbitrations  

 

The 1996 Act consists of three parts: Part I which deals with domestic arbitrations and 

international commercial arbitrations when the seat of such arbitration is in India; (ii) Part II 

provides for foreign awards and enforcement under Recognition and Enforcement of Foreign 

Arbitral Awards, 1958 (“New York Convention”); or Convention on the Execution of Foreign 

Arbitral Awards, 1927 (“Geneva Convention”); and (iii) Part III is a statutory embodiment of 

conciliation provisions.  

 

One of the major issues that were disputed in relation to the 1996 Act was in relation to Section 

2(2) that dealt with the applicability of Part I to foreign-seated arbitrations. The Supreme Court 

in the case of Bhatia International v. Bulk Trading SA1 considered this issue at length, and held 

that Part I of the Act (which provided for remedies such as awarding interim relief under section 

9 of the 1996 Act, and setting aside of arbitral awards) was applicable to an arbitration seated 

outside of India. This decision was subsequently overruled in the case of Bharat Aluminum and 

Co. v Kaiser Aluminium and Co.2 wherein the Supreme Court held that that Part I and Part II of 

the Act are mutually exclusive. The court further held that Part I of the Act only applied to 

arbitrations seated within India. This meant that no interim relief was possible in a foreign-

seated arbitration where the assets of a party/project under dispute were located within India.  

 

The Arbitration Amendment Act seeks to resolve this issue with the introduction of a proviso to 

Section 2(2) of the 1996 Act. This proviso provides that unless there is a specific agreement to 

the contrary, provisions of Part I would be available to parties, who are subject to a foreign-

seated arbitration. Therefore, as per the proviso the parties to foreign seated arbitrations (which 

are enforceable under Part II of the 1996 Act) may approach the courts in India under section 

                                                        
1 (2002) 4 SCC 105. 
2 (2012) 9 SCC 552.  
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9 (interim measures by court), section 27 (court assistance in taking evidence) and section 37 

(1)(a) and section 37(3) (appeal provisions), provided the following conditions are fulfilled: 

 

a. There should be no agreement to the contrary by the parties; and  

b. An arbitral award made or to be made in such place is enforceable and recognized 

under the provisions of Part II of the Arbitration Amendment Act. 

 

Hence, now the parties to an international commercial arbitration, which is enforceable under 

Part II of the 1996 Act, have the option of approaching the courts to seek interim relief. This 

would be especially useful in those international commercial arbitration matters where assets 

of a project are situated within India. 

 

(ii)  International Commercial Arbitrations Subject Only to High Court Jurisdiction  

Under Section 2(2) of the 1996 Act, all forms of arbitrations were subject to the jurisdiction of 

the Civil Court of original jurisdiction in a district (i.e. District Courts). In certain districts this 

would be the High Court exercising its jurisdiction under the Letters Patent (i.e., the High Court 

of Delhi, Bombay, Kolkata and Madras.) In all other districts, the District Court shall be the 

principal Civil Court of original jurisdiction for the purposes of the arbitration matters.  

This position has been changed under the Arbitration Amendment Act, as the definition of the 

term “Court” under Section 2(e) of the 1996 Act, has been amended. The term “Court” now 

differentiates between domestic arbitrations and international commercial arbitrations wherein: 

(a) domestic arbitrations are subject to the jurisdiction of districts courts and High Courts; 

and  

(b) international commercial arbitration are subject to the jurisdiction of only High Courts 

(in exercise of its ordinary civil jurisdiction). 

As most international commercial arbitral disputes are high stake matters, which involve 

complex technical issues, subjecting such matters only to the jurisdiction of High Courts is a 

welcome change. This amendment also needs to be read in the context of the recently enacted 

Commercial Courts Act, which provides for the constitution of Commercial Divisions and 

Commercial Appellate Divisions with High Courts. Under Section 10(2) of the Commercial 

Courts Act, it has been provided that all international commercial arbitrations matters shall be 

heard and disposed of by the Commercial Appellate Division where such Commercial Appellate 

Division has been constituted in such High Court. The constitution of dedicated divisions within 

the High Court are expected to further facilitate  dedicated adjudication of commercial disputes, 

including appeals from arbitral awards. 

 (iii)  Interim Relief by an Arbitral Tribunal in Arbitration Proceedings 

Under the 1996 Act, there was no statutory mechanism whereby an arbitral tribunal could 

provide effective and enforceable interim relief. The Arbitration Amendment Act seeks to 

address this through an amendment to section 17, which provides for powers for the arbitral 

tribunal to provide awards for interim relief similar to that of a court, and clarifies that the interim 

relief granted by an arbitral tribunal shall be enforceable as an ‘order’ of the Court. Therefore, 

under the amended Section 17: (i) powers of an arbitral tribunal are now akin to the powers of 

a court of law in respect of interim relief that may be granted to a party; and (ii)  a specific 

statutory mechanism to enforce the interim relief has also been provided.  
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In order to have a harmonious structure between arbitral tribunals and courts, a new subsection 

(3) under Section 9 of the 1996 Act has been added, which provides that a court cannot grant 

an interim measures once an arbitral tribunal has been constituted, unless it determines that 

the relief provided by the tribunal is not effective.  

 

In addition to the above, another new subsection (2) has been added to Section 9, which 

provides that in the event an interim relief is granted by the courts prior to the commencement 

of the arbitration proceedings, then the arbitration proceedings in relation to such dispute shall 

commence within a period of 90 days from the date of such order, or such further time as the 

court may determine. This will limit the instances wherein the parties use the court procedures 

to deliberately delay the disposal of arbitration matters, and will ensure that arbitration is 

commenced in a time bound manner.   

 

(iv)  Restricting Grounds of Challenge  

 

An arbitral award can be challenged only in accordance with the grounds provided under 

Section 34 of the 1996 Act. One such ground of challenge is when the arbitral award was made 

in conflict with public policy. Under the 1996 Act, the ground of ‘public policy’ was qualified by 

an explanation that provided that an award would be considered against public policy if the 

making of an award were induced by fraud or corruption. In fact, over the years the courts have 

given varied forms of interpretation to the term ‘public policy’. There has not been any uniform 

interpretation of the same.  

 

Under the Arbitration Amendment Act, the scope of the term ‘Public Policy’ under Section 34 

has been further qualified by amendments to the Explanations under Section 34(2)(b) that 

provide that an award shall be considered as against ‘Public Policy’ only when the making of 

an award was: (a) induced or affected by fraud or corruption; or (b) is in contravention with the 

fundamental policy of Indian Law; or (c) is in conflict with the most basic notions of morality or 

justice. Explanation 2 to Section 34(2)(b) provides that the test to determine whether an award 

is against the fundamental policy of India shall not entail a review of the merits of the dispute.  

 

(v) Time bound disposal of Arbitral Awards 

 

It should be noted that two new sub-sections have been added to Section 34, which mandate 

that an application for setting aside an award shall be disposed off expeditiously, and in any 

event within a period of one (1) year from the date on which the notice is served on the other 

party3. Therefore, under Section 34(5) and Section 34(6) the court is required to dispose off 

the application for setting aside an arbitral award within a period of one year, which will ensure 

time bound disposal of arbitration matters.  

 

Furthermore, Section 36 has been amended to provide is that an award would not be stayed 

automatically by merely filing an application for setting aside the award under Section 34. 

Therefore, there has to be a specific order from the Court staying the execution of award on an 

application made for the said purpose by one of the parties. This means that a party cannot 

use mere filing of an application as an instrument to stall the enforcement of an arbitral award. 

It will also mean that a court of law will at least prima facie look at the issue before staying the 

enforcement of the arbitral award. This will ensure that delay in enforcement of an arbitral award 

would be greatly reduced.  

 

                                                        
3 Similar amendments have also been introduced in Sections 48 and 57 making the test of conflict with 
regard to public policy a uniform one for both domestic and foreign awards. 
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(vi)  Neutrality of Arbitrators  

 

One of the cornerstones of any dispute resolution process is the independence and impartiality 

of the dispute resolving authority. Section 12(1) of the 1996 Act, required an arbitrator to 

disclose in writing any circumstances likely to give rise to justifiable doubts as to his 

independence or impartiality. There was no clarity as to what circumstances would actually give 

rise to ‘justifiable doubts’ as to the lack of impartiality of an arbitrator under the said provision, 

and it largely depended on the judicial interpretation.  

 

The inherent ambiguity in Section 12(1) (a) has been addressed vide the Arbitration 

Amendment Act, which elaborates on the type of circumstances that may raise justifiable 

doubts regarding the neutrality of the arbitrator. The said provision provides that a potential 

arbitrator, should disclose in writing of any circumstance such as existence of a direct or indirect 

financial, business, professional or any other kind of relationship whether in the past or present 

with or interest in any of the parties to the dispute or the subject matter in dispute, which is likely 

to give rise to justifiable doubts as to his independence or impartiality.  

 
In addition, Section 12(1)(b) requires that a potential arbitrator should also disclose in writing 

any ground that may affect his ability to complete the arbitration within the prescribed time limit 

of 12 months. Furthermore Schedule 5 has been added which provides the guidelines to 

determine whether the circumstances exists which give rise to justifiable doubts as to the 

independence or impartiality of an arbitrator.   

 

This detailed provision related to disclosure, provides a definitive guidance in determining 

whether there are circumstances giving rise to doubts regarding independence or impartiality 

of an arbitrator.  

 

 (vii)  Strict Timelines for Determining Arbitral Award  

 

There was no specific provision under the 1996 Act that mandated specific timelines required 

to be followed in making of an arbitral award. A new provision Section 29A has been inserted 

that provides strict time limit for rendering an award in all domestic arbitrations. Under Section 

29A(1) it has been provided that an award shall be made within twelve (12) months from the 

date on which arbitral tribunal enters upon reference, which shall be from date on which the 

arbitrator receives notice of appointment in writing4. Section 29(4)(A) provides that in the event 

the award is not made within the prescribed time period then the mandate of the arbitrator(s) 

shall terminate, unless a Court may extend the said time period if the parties show sufficient 

cause.  The proviso to Section 29(4) provides that in the event a court finds that the arbitration 

proceedings has been delayed due to reasons attributable to the arbitral tribunal then it may 

order  for a penalty to be imposed on the arbitrator by way of reduction of fees.  

In a related amendment, in order to ensure that the strict timelines are followed, Section 24 has 

also been amended to provide that arbitral tribunal shall hold hearings for presentation of 

evidence or oral arguments on day to day basis, and that the tribunal shall not grant any 

adjournments unless sufficient causes shown. The provision also provides that the tribunal has 

the power to impose exemplary cost where adjournment is sought without any sufficient cost.  

 

The Arbitration Amendment Act has also introduced the concept of ‘fast track procedure’ under 

Section 29B, which provides that the parties may also agree for a fast track procedure for 

conducting arbitration, which means that the award in such cases is required to be made within 

                                                        
4 Section 29(A)(3) provides that the parties may by consent extend the period for a further period not 
exceeding 6 months. 
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a six month period from the date on which the arbitrator receives notice of appointment in 

writing.  

 

(viii)  Determination of Costs  

 

Section 31(8) provides that the arbitral tribunal shall fix the costs in accordance with Section 

31A, which provides a detailed regime governing quantum and terms of payment of costs.  The 

Court or arbitral tribunal, while making an award on costs, are required to take into account 

circumstances including conduct of parties, whether the party has made a frivolous counter 

claim to delay the disposal of arbitration proceedings, whether a reasonable offer made by one 

party has been refused by another, etc,  

 

Further, Section 31(b) of the 1996 Act has been amended to provide that in the event there is 

no specific direction by the arbitral tribunal in relation to the rate of interest, a sum to be paid 

as a part of an arbitral award shall carry an interest rate of 2% higher than current rate of 

interest5 from the date of award to the date of payment. This rate of interest earlier was eighteen 

percent per annum from the date of award to the date of payment. 

 

Even though an arbitral tribunal had the discretion to award costs under the 1996 Act, the 

amendments have provided a detailed guidance in relation to the same, and therefore reduces 

the discretion of the courts to a certain extent.  

 

(ix)  Fees in Ad Hoc Arbitrations  

 

Section 11 has been amended to introduce a schedule of fees (Fourth Schedule) for arbitrators 

in ad hoc arbitrations. This is not applicable in case of arbitrations where parties have agreed 

to a payment of fees in accordance with rules of an arbitral institution.  

 

Conclusion  

As seen from the above discussion, a number of amendments have been introduced under the 

1996 Act, which will reduce intervention of courts and ensure speedy disposal of arbitration 

matters. If enforced effectively, these provisions are likely to enhance confidence in the 

institution of arbitration as the preferred mode for settlement of commercial disputes by making 

it more user-friendly, cost effective and result in expeditious resolution of commercial disputes.  

 

 

                                                        
5 This is as per the definition of the term ‘current rate of interest’ as defined under Section 2(b) of the 
Interest Act, 1978.  


