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Regional Trading Agreements: Need for
a Coherent Policy Framework for

India’s Negotiating Strategy

Anuradha R.V.*

I. INTRODUCTION

The world has always been placed in a web of fairly complex
trade relations. The reason the current scenario is more interesting
and challenging is because of the existence of multiple agreements
prescribing rights and obligations intersecting with each other. On
the one hand, we have the World Trade Organization’s (WTO) fairly
well-established rules of engagement for increasingly liberalized mul-
tilateral trade. On the other hand, despite the WTO’s multilateral
framework, there has also been a proliferation of preferential trade
agreements involving partial reduction of trade barriers between two
or more parties, also referred to as Regional Trade Agreements
(RTAs).1

Several new visually descriptive phrases have emerged in trade
linguistics to describe RTAs, such as “spaghetti bowl,” “noodle bowl,”
and more recently, “termites in the trading system.”2 The essential
point being conveyed through these terms, as summarized in a recent
publication from the World Trade Organization, is that the prolifera-
tion of RTAs has created an array of criss-crossing arrangements,
“with little attention to coherence among agreements or to the impli-
cations of so many regimes for trade costs, efficiency, and the condi-
tions of competition in global markets.”3

In terms of statistics, during the period 1948-1994, the General
Agreement on Tariffs and Trade (GATT), which was the WTO’s pred-

* The author is a Partner at Clarus Law Associates, New Delhi. She specializes in interna-
tional trade law, law relating to climate change, and competition laws.
1 This article will use the term RTAs in a general sense, while acknowledging that many
RTAs are not “regional.” Examples of RTAs that are not “regional” include United States-
Australia, United States-South Korea, European Union-Mexico, China-Chile.
2 JAGDISH BHAGWATI, TERMITES IN THE TRADING SYSTEM: HOW PREFERENTIAL AGREEMENTS

UNDERMINE FREE TRADE (2008). The term “spaghetti bowl” is also attributed to Professor
Bhagwati in his earlier writings.
3 Richard Baldwin & Patrick Low, Introduction to MULTILATERALIZING REGIONALISM:
CHALLENGES FOR THE GLOBAL TRADING SYSTEM 1 (Richard Baldwin & Patrick Low eds.,
2009).
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ecessor, received 124 notifications of RTAs, of which about five were
active at the time of the creation of the WTO. The WTO was estab-
lished in January 1995. It is estimated that as of December 2008,
there were around 230 RTAs in force, and a total of 421 RTAs had
been notified to the GATT/WTO.4

The WTO acknowledges that the effects of RTAs on global trade
liberalization and economic growth are not clear given that the re-
gional economic impact of RTAs is ex ante inherently ambiguous.5

There have been several articles, and at least three major studies,
which have dealt with the issue of RTAs: the Sutherland report in
2004,6 the report of the Warwick Commission in 2007,7 and the
WTO’s World Trade Report in 2003. While these reports highlight the
fact that there are several concerns regarding RTAs, they do not de-
finitively address the legal and economic impact of RTAs. In fact, the
strongest statement in this regard can perhaps be attributed to WTO
Director-General Pascal Lamy, who, during his opening speech at a
conference entitled “Multilateralising Regionalism” in Geneva in Sep-
tember 2007, highlighted several concerns about the proliferation of
RTAs, especially “concern about incoherence, confusion, exponential
increase of costs for business, unpredictability and even unfairness in
trade relations.”8

India has participated in the multilateral trading system since
1948, as a member of the GATT. At the same time, as with most other
countries, India has also been a significant player in the RTA land-
scape, with a list of twelve concluded RTAs with varying degrees of
coverage, at least eleven more under various stages of negotiation,
and several “framework” agreements, which provide the basis for fu-
ture negotiations.9 However, India’s negotiating agenda is not backed

4 World Trade Organization, Regional Trade Agreements, http://www.wto.org/english/
tratop_e/region_e/region_e.htm (last visited Apr. 15, 2009).
5 See, e.g., World Trade Organization, Regional Trade Agreements: Scope of RTAs, http://
www.wto.org/english/tratop_e/region_e/scope_rta_e.htm (last visited June 30, 2009).
6 CONSULTATIVE BD. TO THE DIR.-GEN., THE FUTURE OF THE WTO: ADDRESSING INSTITU-

TIONAL CHALLENGES IN THE NEW MILLENNIUM (2004), available at http://www.wto.org/en-
glish/thewto_e/10anniv_e/future_wto_e.htm [hereinafter THE FUTURE OF THE WTO].
7 FIRST WARWICK COMM’N, THE MULTILATERAL TRADE REGIME: WHICH WAY FORWARD?
(2007), available at http://www2.warwick.ac.uk/research/warwickcommission/archive/
worldtrade/report/.
8 Pascal Lamy, Dir.-Gen., World Trade Org., Address Before Conference on “Multilateral-
izing Regionalism” in Geneva, Switzerland: Proliferation of Regional Trade Agreements
“Breeding Concern” (Sept. 10, 2007), available at http://www.wto.org/english/news_e/sppl_
e/sppl67_e.htm.
9 For a list of RTAs under negotiation and their current status, see Dep’t of Commerce,
Ministry of Commerce & Indus., Gov’t of India, Trade Agreements, http://www.commerce.
nic.in/trade/international_ta.asp?id=2&trade=i (last visited Apr. 15, 2009).



\\server05\productn\J\JGL\1-1\JGL101.txt unknown Seq: 3 20-JUL-09 13:51

2009] Regional Trading Agreements 199

by any clear strategy or policy framework on its approach towards
multilateral or regional approaches to trade. In the absence of such a
framework, or at least coordination between approaches, there is an
inherent risk that India may not be in a position to leverage the bene-
fits of trade effectively.

This Article has three basic objectives. First, it seeks to explain
the basic challenges that the rapid proliferation of RTAs presents for
the multilateral trading system. Second, it tracks briefly India’s en-
gagement in RTAs and the direction it seems to be taking with refer-
ence to RTAs. Finally, it attempts to draw a checklist of issues that
need to be considered for the development of a coherent policy frame-
work for India’s trade negotiations.

II. RTAS: THE CHALLENGES

To set the context briefly, one of the cornerstone principles of the
WTO system is the principle of “Most-Favoured Nation” (MFN) treat-
ment. MFN is a principle of non-discrimination that essentially
means that countries cannot normally discriminate between their
trading partners, and that any “favourable” treatment granted to one
trading partner should be equally extended to all other WTO Mem-
bers. RTAs are, by their very nature, discriminatory: They are a de-
parture from the MFN principle, since members of an RTA provide
each other more favourable treatment than they provide to non-mem-
bers. 

A. WTO and RTAs

The WTO envisages the possibility of deviation from the MFN
principle through the formation of RTAs relating to both goods and
services, provided certain conditions are satisfied. The GATT dealing
with trade in goods, and the General Agreement on Trade in Services
(GATS) — two of the core agreements of the WTO — envisage RTAs
as an exception. But, as pointed out in recent reports, the frequent
use of the RTA exceptions under the GATT and the GATS is almost
making MFN seem the exception, rather than the rule10.

Article XXIV.5 of the GATT recognizes that preferential arrange-
ments can be set up as a special exception, provided (a) duties and
other trade regulations of commerce are reduced or removed on sub-
stantially all trade in the group, and (b) the RTA does not raise the
overall level of protection vis-à-vis other WTO members. Similarly,

10 FIRST WARWICK COMM’N, supra note 7, at 50; see also THE FUTURE OF THE WTO, supra R
note 6, at 19 (suggesting use of the term “Least Favoured Nation Treatment” to define the R
norm, as opposed to “Most-Favoured Nation Treatment”).
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Article V of the GATS provides for economic integration agreements
in services, provided such agreements have substantial sectoral cov-
erage, in terms of number of sectors, volume of trade affected, and
modes of supply. Article V also mandates that there should not be
exclusion of any mode of supply of services.

Apart from the aforementioned provisions under the GATT and
the GATS, developing countries have access to another avenue for
entering into RTAs, the “Enabling Clause.” Officially called the “Deci-
sion on Differential and More Favourable Treatment, Reciprocity and
Fuller Participation of Developing Countries,” the Enabling Clause is
a decision adopted under GATT in 1979 and enables developed mem-
bers to give differential and more favorable treatment to developing
countries. This continues to apply under the WTO system. Paragraph
2(c) of the Enabling Clause permits preferential arrangements
among developing countries in goods trade.

Despite the GATT and GATS rules on RTAs, there continues to
be legal uncertainty on application of these rules. The jurisprudence
on the interpretation of Article XXIV.5 of the GATT and Article V of
the GATS is not clear. Uncertainty exists on the interpretation of the
phrase “substantially all trade.” A separate Understanding on the In-
terpretation of Article XXIV of GATT 1994 was concluded as part of
the WTO Agreements in 1994. It attempted to address the manner in
which the general incidence of duties and other regulations of com-
merce applicable before and after the formation of a RTA would be
evaluated. However, as noted in recent WTO discussion papers on
this issue, the 1994 Understanding did not provide any substantive
clarification or interpretation of the essential requirements contained
in Article XXIV on RTAs,11 and existing WTO rules on RTAs have
proved throughout the years to be ill-equipped to deal with the reali-
ties of RTAs.12

As part of the WTO’s Doha Round, members of the Negotiating
Group on Rules are mandated to improve the rules around Article
XXIV of the GATT, in particular, in relation to the phrase “substan-
tially all trade.” Progress on this aspect, however, has been slow. In

11 Roberto V. Fiorentino, Luis Verdeja & Christelle Toqueboeuf, The Changing Landscape
of Regional Trade Agreements: 2006 Update 27 (World Trade Org., Discussion Paper No.
12, 2007), available at http://www.bilaterals.org/article.php3?id_article=8744.
12 Jo-Ann Crawford & Roberto V. Fiorentino, The Changing Landscape of Regional Trade
Agreements 19 (World Trade Org., Discussion Paper No. 8, 2005), available at http://www.
wto.org/english/res_e/booksp_e/discussion_papers8_e.pdf. The authors point out that the
rules, which require RTAs to be transparent and to provide for deep internal trade liberali-
zation and neutrality vis-à-vis non-parties trade, have been subject to diverging interpreta-
tions for nearly half a century. The authors further contend that these rules thus opened
the door to a situation of great ambiguity with respect to the relationship between RTAs
and the multilateral trading system.
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the absence of clarity in interpreting what would constitute “substan-
tially all trade,” there is no concrete theoretical, policy, or legal
framework that can enable countries to assess and measure the im-
pact of RTAs into which they enter. There are controversies on issues
such as rules of origin under RTAs, arising from the absence of WTO
rules on this aspect.13 There is also no jurisprudence on how discrep-
ancies between existing WTO rules and those contained in RTAs
should be resolved.

The problem is as much lack of legal clarity as it is lack of politi-
cal will and lack of institutional capability to deal with the “reality” of
RTAs. The lack of political will stems from the fact that in a world
where practically every WTO member is engaged in negotiation of
multiple RTAs, each would be hesitant to raise questions about the
scope of another member’s RTA and its WTO compatibility. As
pointed out in the Sutherland Report, there are too many WTO mem-
bers with interests in their own RTAs for a critical review of an RTA’s
provisions to take place or a consensus on their WTO conformity to be
ascertained.14

The lack of political will among the WTO members is also di-
rectly responsible for the lack of institutional capability within the
WTO to ensure that RTAs are WTO compatible. The Committee on
Regional Trade Agreements (CRTA) is the WTO committee charged
with oversight over RTAs. WTO members have reporting obligations
to the CRTA, and the CRTA is required to assess adherence to the
principles of the GATT and the GATS requirements for justifying
RTAs and ensure adequate surveillance of RTAs.15 The WTO, how-
ever, has remained “a passive observer,”16 not really closely monitor-
ing the impact of RTAs. Several legal and political limitations also
undermine the CRTA’s ability to effectively discharge its
responsibilities.17

In view of the legal, political, and institutional limitations high-
lighted above, there is no specific framework on the basis of which
countries can undertake an assessment of the overall measurable im-
pact of such RTAs. The impact of the absence of such a framework

13 Id.

14 THE FUTURE OF THE WTO, supra note 6, at 22. R
15 The WTO General Council attempted to strengthen the transparency mechanism for
RTAs in 2006. See, General Council, Transparency Mechanism for Regional Trade Agree-
ments: Decision of 14 December 2006, WT/L/671 (Dec. 18, 2006).

16 Baldwin & Low, supra note 3, at 3. R
17 See, e.g., Crawford & Fiorentino, supra note 12, at 19. The authors explain that the R
CRTA’s limitations stem from various political and legal difficulties, most of which were
inherited from the GATT years.
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can perhaps be better understood in the following section which dis-
cusses some of the major consequences of RTAs.

B. What Are the Concerns with Regard to RTAs?

1. Trade Diversion

This is one of the simplest consequences of an RTA. As explained
earlier, an RTA hinges around deviation from the MFN principle by
sanctioning discrimination against non-members to the RTA. In the
process of enhancing trade between members, the inherent conse-
quence of an RTA is that it diverts trade from more competitively
priced non-members. The overall impact of this could be a threat to
balanced development of world trade.

2. Complex and Multiple Tests for Rules of Origin

Central to the issue of whether a product should be given prefer-
ential treatment under an FTA is the question of rules to determine
actual origin of a product. This has been an increasingly challenging
process for RTAs, which often provide for detailed rules for determin-
ing percentage requirements for “local content,” to make a product
eligible for being certified as originating from a particular destina-
tion. In an increasingly globalized world where businesses often
source raw materials and services from different parts of the world,
rules of origin can often become chaotic and challenging, and spin off
effects in terms of reducing trade with non-members.18 Rules of ori-
gin also tend to vary between members and non-members across dif-
ferent RTAs by the same country.19 Another interesting analysis of
rules of origin is that documentation requirements are often so cum-
bersome and complex that importers may sometimes find it economi-
cal to pay the tariff rather than undertake the complex
documentation to avail themselves of the preferential tariff!20

18 For example, the North American Free Trade Agreement (NAFTA) concluded between
the United States, Canada, and Mexico requires that a certain percentage of the imported
product should be of local origin from any of the NAFTA countries. This essentially acts as
a disincentive for Mexico to import fabric from India, since a finished product comprising
such fabric would not qualify for preferential treatment for imports into the United States
under NAFTA. See North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992,
32 I.L.M. 289 (1993).
19 The conflicts and arbitrariness in Rules of Origin among RTAs is discussed in
BHAGWATI, supra note 2. R
20 Kala Krishna, Understanding Rules of Origin, in THE ORIGIN OF GOODS: RULES OF ORI-

GIN IN REGIONAL TRADE AGREEMENTS 19 (Olivier Cadot, Antoni Estavadeora, Akiko Suwa
Eisenmann & Thierry Verdier eds., 2006).
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3. Regulatory Incursions by Developed Countries

The overall mandate that was envisaged under Article XXIV.5 of
the GATT and Article V of the GATS was clearly that RTAs can be
entered into by WTO members when they involve deeper integration
of areas already covered under the WTO Agreements, such as deeper
cuts in tariffs and greater liberalization of service sectors. They are
silent on incursions into new areas not addressed within the WTO
framework. RTAs, however, have made frequent incursions into sev-
eral newer policy areas, which are often not related to trade. These
are exemplified in RTAs driven by the United States and the Euro-
pean Union, whose scope frequently cover policy areas such as la-
bour, environment, competition, investment, capital movement, and
various TRIPS-plus21 provisions in relation to intellectual property.
One of the main concerns about this expanding scope and reach of
RTAs is that the European Commission and the United States are
effectively using the RTA approach as a tool to export their own regu-
latory approaches to RTA partners,22 especially when attempts to
push similar issues at the multilateral level have not succeeded.

4. Threats to Multilateral Negotiations

Another big criticism of RTAs is that they could undermine mul-
tilateral negotiations and make countries less likely to agree to fur-
ther liberalization at the WTO. RTAs have the effect of reducing the
incentives for negotiating multilateral agreements. One of the most
prominent critics of regionalism, Professor Jagdish Bhagwati, ex-
plains in his latest work that regional deals make countries less
likely to agree to multilateral tariff reductions, since the value of the
preferential situation under an RTA negotiation hinges on how high
the multilateral tariff is.23

21 This refers to the standards over and above those prescribed under the Agreement on
Trade Related Aspects of Intellectual Property Rights (TRIPS Agreement) of the WTO. See
Agreement on Trade Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Mar-
rakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S.
299, 33 I.L.M. 1197, available at http://www.wto.org/english/docs_e/legal_e/27-trips.pdf

22 For an excellent discussion on “WTO-plus” and “WTO-extra” areas covered under RTAs,
see HENRIK HORN, PETROS C. MAVROIDIS & ANDRÉ SAPIR, BEYOND THE WTO? AN ANATOMY

OF E.U. AND U.S. PREFERENTIAL TRADE AGREEMENTS (2009), available at http://www.policy
pointers.org/Page/View/8833; see also BHAGWATI, supra note 2, at 83-85 (discussing ele- R
ments of coercion often used by the U.S.T.R. to ensure developing countries enter into
RTAs with the United States).
23 BHAGWATI, supra note 2, at 88. This has also been empirically demonstrated in an anal- R
ysis of U.S. trade policy, with the finding that the United States was slower to reduce MFN
tariffs, wherever this would remove the incentive for its RTA partners. See Nuno Limão,
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5. Dilution of Bargaining Power of Developing Countries

The fact that countries such as India, China, Brazil, and many
other developing and least developed countries collaborated and often
took common positions, has played an important role in ensuring the
strength of their collective bargaining positions at the multilateral
level.24 There is a concern that it may not be possible to take such
strong positions in bilateral negotiations. This is reflected, for in-
stance, in the gradual spread of RTAs covering areas such as TRIPS-
plus intellectual property rights standards, labour and environmen-
tal standards, and competition policy related issues, which have oth-
erwise been opposed by developing countries in multilateral
negotiations.

III. INDIA AND RTAS

In the South Asian region, India has been the main focus of RTA
activities. India’s most comprehensive RTA so far has been the Com-
prehensive Economic Cooperation Agreement (CECA) with Singa-
pore, signed on June 29, 2005. With its counterparts in the South
Asian Association for Regional Cooperation (SAARC), India has con-
cluded the South Asian Free Trade Agreement (SAFTA), which is an
agreement focusing only on preferential trade in goods. India and Sri
Lanka also have a separate free trade agreement focusing on trade in
goods. Furthermore, India is negotiating an agreement for economic
cooperation involving Bangladesh, India, Myanmar, Sri Lanka, and
Thailand (also called the BIMSTEC agreement), and has concluded
framework agreements with the MERCOSUR, Gulf Cooperation
Council (GCC), South African Customs Union (SACU), and Chile.

The CECA with Singapore was a landmark for India, since it is
the first comprehensive agreement covering a wide range of issues
with a significant trading partner. The scope of CECA includes trade
in goods and services, an agreement on investment, mutual recogni-
tion agreements on testing and certification of products in certain
specified sectors, cooperation agreements in areas such as e-com-
merce, media, and intellectual property, and commitments to facili-

Preferential Trade Agreements as Stumbling Blocks for Multilateral Trade Liberalization:
Evidence for the United States, 96 AM. ECON. REV. 896 (2006).
24 See, e.g., The Doha Round . . . and Round . . . and Round, ECONOMIST, Aug. 2, 2008,
available at http://www.economist.com/finance/displaystory.cfm?story_id=11848592. In its
analysis of the WTO’s Doha Round discussions hitting a roadblock in late July 2008, the
Economist stated: “in the WTO, rich countries no longer call the shots, as they did in its
predecessor, the [GATT]. China and India, infuriating though they may be, are as powerful
as America and the EU.” So Near and Yet So Far, ECONOMIST, Jul. 31, 2008, available at
http://www.economist.com/opinion/displaystory.cfm?story_id=11848231.
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tate mutual recognition agreements for movement of professionals.
Several of these elements achieved progress beyond WTO commit-
ments of both countries.

Since the conclusion of the CECA with Singapore, India has been
negotiating agreements of similar comprehensive scope with other
key trading partners, such as ASEAN, Japan, and South Korea. CE-
CAs with South Korea and Japan are at a fairly advanced stage of
negotiations. The trade in goods agreement with ASEAN has been
formalized and is awaiting signature, whereas negotiations on ser-
vices and investment are expected to conclude by the end of the year.
India’s negotiations for a Trade and Investment Agreement (TIA)
with the EU has also been in progress for the past two years. Moreo-
ver, India has entered into TIA negotiations with the European Free
Trade Area (EFTA).

A. Nature of Deviations in RTAs from India’s Multilateral Stand

1. Trade and Investment

The biggest deviation from India’s multilateral position is evi-
denced in the detailed chapter in the CECA on investment focusing
on protection of investments and investors. Trade and investment is
often referred to as one of the “Singapore Issues,” along with trade
and competition, government procurement, and trade facilitation,
which were brought into the WTO agenda at the Singapore Ministe-
rial Conference in 1996 and were later built into the Doha Agenda for
WTO negotiations. India opposed including investment, competition,
and government procurement in the WTO negotiations. These three
areas were dropped from the Doha Agenda in 2004.

The provisions of the India-Singapore CECA’s chapter on invest-
ment mirror the approach taken under the North American Free
Trade Agreement (NAFTA).25 Its main focus is on protection of inves-
tors and investment and commitments for liberalized market access
in most sectors. A significant feature of the investment chapter is
that it is the only chapter under the trade agreement that provides
private persons from either country the option to challenge regula-
tory or policy decisions having an impact on their investment in the
other country. In respect of all other areas, the CECA mandates only
state-to-state disputes.

The investment framework under the CECA needs to be viewed
against the backdrop of India’s autonomous foreign direct investment

25 The NAFTA was concluded in 1994 between the United States, Canada, and Mexico.
North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 289
(1993).
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(FDI) policy and regulatory framework, which has been substantially
liberalized over the years. In fact, there are very few sectors in which
foreign investment is restricted,26 the reasons for which are rooted in
public interest, public health, and national security related concerns,
as opposed to protectionist reasons in favour of the domestic industry.

However, the existing legal framework in India allows the gov-
ernment and the legislature sovereign space for regulatory interven-
tions, applicable equally to domestic and foreign investors, for any
public policy related concern, which could range from environmental
regulations or land related rights, or protection of small-scale sectors,
to foreign exchange related norms. The main concern with a chapter
on investment in a trade agreement, as reflected in the investment
chapter under the Singapore CECA, is that it could have potential
implications in terms of curbing the space for regulatory and policy
interventions.

2. Trade and Environment; Trade and Human Rights?

In the context of the ongoing negotiations with the EU for a TIA,
trade and environment, and trade and human rights related linkages
could potentially be a challenge. The EU Parliament has passed a
resolution that emphasizes the need for any potential RTA with India
to include commitments on human rights, social and environmental
standards, and sustainable development.27

Consistent with its stand at the multilateral level that environ-
ment and human rights are “non-trade” issues, and should not be
part of the multilateral negotiating agenda, the Indian Government
officials have reportedly maintained that such provisions would not
be acceptable.28 Whether or not these provisions find their way into
the negotiating text will determine the extent to which India’s stand
is vindicated. This will also have implications for any future trade
negotiations, whether bilateral with countries such as the United
States, as well as in multilateral negotiations.

26 Prohibited sectors for foreign investment include (i) Gambling and Betting, (ii) Lottery
Business, (iii) Atomic Energy, and (iv) Retail Trading (except for single-brand retail). In a
few other sensitive sectors such as tobacco manufacture, and manufacture of electronic and
aerospace equipment, prior approval from the Central Government is a pre-requisite.
Sectoral caps for investment are applicable in sectors such as telecom, insurance, and
banking. However, these have been substantially liberalized in the past few years.
27 European Parliament Resolution of 26 March 2009 on an EU-India Free Trade Agree-
ment (2008/2135(INI)), texts adopted P6_TA-PROV(2009)0189 (2009), available at http://
www.europarl.europa.eu/oeil/file.jsp?id=5637412.
28 See, e.g., Rituparna Bhuyan, Add Human Rights Talks to FTA: EU, BUS. STANDARD

(New Delhi, India), Mar. 4, 2009, available at http://www.business-standard.com/india/
news/add-human-rights-to-fta-talks-eu/00/12/350819/.
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B. RTAs: How Much is India “Benefiting” from Its RTAs?

Countries enter into RTAs with the specific aim of obtaining
greater and more liberal market access, and India’s case is no differ-
ent. However, as explained earlier, there is no specific assessment
framework based on which countries can analyze the benefits and
costs of entering into an RTA, and questions and concerns remain on
the exact measurable benefits RTAs would bring.

A recent study in respect of the India-Sri Lanka agreement,
(which has been in force since 2000), points towards “modest” trade
creation, with the caveat that greater passage of time is required for
statistically more significant results.29 No specific analysis seems to
have been undertaken in respect of whether there has been trade di-
version or impact on neighboring countries. Specific analysis of this
agreement in the context of the recently concluded South Asian Free
Trade Agreement has also yet to be done.30

Both the India-Sri Lanka FTA and SAFTA focus only on trade in
goods. As mentioned earlier, the India-Singapore CECA, which en-
tered into force in August 2005, is the most comprehensive in terms
of its scope which spans goods, services, and investment. One of its
main achievements is believed to be the opening up of the financial
services turf in both countries by the Reserve Bank of India (RBI) and
the Monetary Authority of Singapore (MAS).31 In the aftermath of
this development, media stories have primarily focused on the “bene-
fits” that have emerged out of the India-Singapore CECA, particu-
larly the significant trade increase (by almost thirty percent) between
the two countries. However, questions remain about how much such
increase can be directly attributed to the CECA, since Indian exports
to Singapore had seen a significant increase in the period immedi-
ately preceding the CECA phase as well.

29 Indra Nath Mukherji, Tilani Jayawardhana & Saman Kelegama, Indo-Sri Lanka Free
Trade Agreement: An Assessment of Potential and Impact (unpublished manuscript),
available at www.saneinetwork.net/pdf/SANEI_II/Work_in_progress_Indo_SriLankla.pdf
(last visited June 29, 2009).
30 The South Asian Free Trade Agreement (SAFTA) was concluded in 2006 between mem-
bers of the South Asian Association for Regional Cooperation (SAARC), comprising of Ban-
gladesh, Bhutan, India, Maldives, Nepal, Pakistan, and Sri Lanka. SAFTA replaced the
earlier South Asian Preferential Trade Agreement among the SAARC members.
31 Both countries dithered as to which would first grant the coveted qualified full banking
(QFB) license for one or more of the other’s banks. The problem was resolved with a simul-
taneous gesture by both RBI and MAS. RBI has allowed DBS Bank Ltd, the largest bank in
Singapore in terms of assets, to open eight new branches across India, and has also allowed
Singapore’s United Overseas Bank Ltd. (UOB) to open one branch in India. MAS, on its
part, has offered the QFB status to State Bank of India, which will enable the latter to
raise retail deposits and to open twenty-five centres in Singapore, including ATMs and
point-of-sales operations.
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With regard to FDI from Singapore, there has been an upward
movement: from $275 million U.S. in 2005-06, FDI inflows from Sin-
gapore jumped to $578 million U.S. in 2006-07, making Singapore the
sixth largest FDI investor in India.32 How much of this can be attrib-
uted to the CECA, and how much to the general liberalized climate
for investment under India’s FDI policies, however, has not been de-
termined. The presence of Indian companies in Singapore has been
reportedly growing at the rate of ten percent per year.33

There are certain other critical aspects of the India-Singapore
CECA that have not yielded results as expected. One aspect on which
Indian negotiators had high expectations were the provisions of the
CECA mandating both Mutual Recognition Agreements (MRAs) for
enabling free movement of skilled professionals between the two
countries. The cross-border movement of natural persons has a cen-
tral role in initiating and supporting trade and investments in goods
and services, and India, with the presence of highly skilled profes-
sionals in different disciplines, is believed to have a natural advan-
tage in this area. However, it has also remained a fairly controversial
area both under the WTO regime and under bilateral trade agree-
ments such as the CECA. MRAs typically provide for recognition of
qualifications and licensing criteria required for the practice of a pro-
fession. MRAs are very important to ensure that an Indian account-
ant or architect or doctor, for instance, can practice her profession
freely in Singapore, without having the additional burden of re-quali-
fying in Singapore. The CECA provided for negotiation of MRAs be-
tween India and Singapore to further liberalize and to recognize each
other’s educational and professional qualifications pertaining to the
fields of accounting and auditing, architecture, medicine, dentistry,
and nursing. No substantive progress has however been achieved on
this aspect.

MRAs are controversial and difficult to negotiate. One of Singa-
pore’s disagreements, for instance, has been that they can recognize
qualifications only from top-tier Indian institutions, but not from all.
Which specific institutions and who should decide the ranking, have
been some of the more practical issues yet to be resolved.

Benefits in services liberalization and negotiation of non-tariff
barriers are also expected to be challenging aspects of negotiations
with other trading partners, including EU, ASEAN, South Korea,
and Japan, because of lack of a clear framework for assessing mea-
surable benefits and outcomes of these negotiations.

32 K.G. Narendranath, Two Years of India-Singapore CECA, ECON. TIMES, Oct. 1, 2007,
2007 WLNR 19154254, available at http://economictimes.indiatimes.com/News/Economy/
Foreign_Trade/Two_years_of_India-Singapore_CECA/articleshow/2417480.cms.
33 Id.
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IV. NEED FOR AN RTA ASSESSMENT FRAMEWORK

India has been emerging as a significant player in multilateral
trade negotiations. India has also benefited significantly from the
multilateral trading system, both in terms of volume of trade and rev-
enues from it, as well as by emerging as a significant voice in formu-
lation of international trade policy through its active participation
and submissions at different WTO committees, and its significant
leadership during the Doha round discussions in mid-2008.34 India
has also taken an active part in dispute settlement at the WTO, as a
complainant, respondent, as well as third party in several important
decisions. In fact, the first and only WTO decision to date on Article
XXIV relating to the regulatory requirements for RTAs was initiated
by India against Turkey’s quantitative restrictions on imports of tex-
tiles from India. India’s complaint that Turkey’s actions were not con-
sistent with WTO principles was upheld by the WTO’s Dispute
Settlement Body.35

At the same time, India has also been engaged in multiple RTA
negotiations with both developed and developing country trading
partners. As explained above, its most comprehensive agreement so
far has been with Singapore, in which it has made its first foray be-
yond the subject matters covered by WTO agreements, through fairly
extensive commitments on investment. Its agreements with Japan,
South Korea, ASEAN, EFTA, and the EU are also likely to take a
similar comprehensive approach.

India, as is the case with many other countries, does not yet have
a coherent policy framework or strategy for its engagement in trade
agreements. In view of the significant risks of RTAs and their poten-
tial threat to the multilateral system as outlined in Part I of this Arti-
cle, it is important for India to develop a clear and well-articulated
strategy for its external trade policy, in order to avoid conflicting po-
sitions or allowing inadvertent incursions into its sovereign policy
space. This is important in order to maintain consistency and coher-
ence in its approaches at the multilateral and bilateral/regional
levels.

The broad elements of such a framework would include the
following:

34 See, e.g., supra note 24 and accompanying text. R
35 Appellate Body Report, Turkey — Restrictions on Imports of Textile and Clothing Prod-
ucts, WT/DS34/AB/R (Oct. 22, 1999). Turkey had argued that its quantitative restrictions
on imports from India were justified under GATT Article XXIV based on its formation of a
customs union with the European Communities. The WTO Appellate Body held that the
quantitative restrictions were not justified under the Article XXIV, since they did not com-
ply with the requirements for ensuring that the formation of a customs union should not
raise barriers against non-members.
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(a) A clear set of objectives in terms of areas and sectors where
India is willing to allow for market access (both in goods and
services), over and above that committed under the WTO.
While this will need to be customized in negotiations with
specific trading partners, it is important to have a set of in-
ternal policy parameters.

(b) Nature of commitments in the RTA that go beyond WTO
commitments, and analytical tools to assess the economic im-
pact of the expansive liberalization being undertaken. In re-
spect of tariff reductions, such tools would need to assess the
potential impact on trade creation as well as trade diversion.
In terms of commitments in areas such as services, non-tariff
related matters, such as trade facilitation and intellectual
property rights, such tools for measurement are as yet not
available in economic literature. These are aspects that
would need to be considered and clear parameters for assess-
ment would need to be identified. In respect of trade in ser-
vices, for example, actual conclusion of MRAs could be poten-
tial factors for measuring achievements and benefits under
an RTA.

(c) Nature of areas covered in the RTA that go beyond areas cov-
ered by WTO agreements, such as investment, competition
policy, and intellectual property rights, and possibly even is-
sues such as environment and human rights, would need to
be clearly assessed in terms of the potential economic costs
for undertaking obligations in these areas, as well as the per-
ceived gains from these obligations. The potential restric-
tions on regulatory space through onerous obligations on in-
vestment-related issues would need to be addressed. Clarity
on the theoretical basis and rationale for including non-trade
concerns such as the environment and human rights in trade
agreements will also need to be addressed.

(d) Legal impact and enforceability of the provisions of an RTA,
including through domestic legislative changes, is another
aspect that should be examined.

(e) A clear delineation of multiple rules of origin, and rationali-
zation of the same in order to ease burdens on Indian export-
ers, is also a critical element that would need to be consid-
ered as an important component of the trade policy and nego-
tiation strategy.
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(f) A framework for regular monitoring and impact assessment
of RTAs is also important. This will enable appropriate inter-
ventions at the review meetings and phased negotiations of
RTAs, as well as serve as important learning tools for negoti-
ation of future RTAs.

(g) India also needs to play a more active role at the WTO’s
CRTA. As explained earlier, most countries seem fearful of
stronger CRTA scrutiny of WTO compatibility of RTAs be-
cause of the potential impact and scrutiny of their own RTAs.
However, such a rationale is self-defeating in the long-run.
One of the biggest achievements of the WTO framework is its
rule-based system with clear and consistent rules governing
most areas of trade relations. The same needs to be evolved
in the actual implementation of Article XXIV of GATT and
Article V of GATS in relation to assessing WTO compatibility
of RTAs. This would involve clear criteria and parameters for
assessment of whether an RTA involves “substantially all
trade” between the RTA parties, and its impact on non-par-
ties.

(h) Most importantly, investment in adequate resources for con-
stituting a strong trade negotiating team is necessary. Over-
burdened government officials multi-tasking between multi-
ple RTAs and multilateral negotiations is not sustainable in
the long-run. A permanent advisory body should be consid-
ered, comprising government officials, economists, and legal
experts, who can ensure continuity, consistency, and coher-
ence among the various negotiations.

The underlying emphasis of any trade negotiation strategy is
whether the particular negotiation of a multilateral or a bilateral/re-
gional agreement holds not just short-term, but also long-term gains
for India. A clear and consistent framework would enable India to
consolidate and play a stronger role in international trade relations.
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