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Make domestic laws ‘trade-smart’ to
'begin with, and not as an afterthought -

HE WTO IS FACING challenges on several fronts,
with the most critical under its dispute settle-
ment system—which comprises of a two-level
process: a panel of three persons selected by dis-
puting parties who adjudicate on a dispute,and
anappellate process underwhich appeals can be preferred to
anappellatebody(AB,astandingbody of seven personsthat
hears appeals from reports issued by panels in disputes).
Three persons are selected fromwithin theABtoadjudicate
- on appeals in each dispute. The AB can uphold, modify or
reverse legal findings of a panel. Its rulings are binding on
the parties to the dispute, and can be rejected only when
there is negative consensus among WTO parties—some-
thing that hasn’t happened in the 24 years of WTO’s exis-
tence.The contribution of the dispute settlement systemto
effective enforcement of rules of international tradehas
been hailed as the jewel in the crown’ of the WTO. .
 Thecurrent AB crisis has arisen because the US has been; '
blocking appointments of AB members, expressing concern.
that the AB has been exceeding the scope of appeal and not
- adhering to timelines as set forth under WTO’s Dispute Seat
tlement Understanding. India and many other WTO mem-
bers have been working on proposals to break the deadlock,

with little success. The AB now has only three adjudicators, =

two of whose terms will end in December 2019.Withonly
one AB member, it will not be able to decide appeals. Parties
toaWTO dispute,however, have the right toappeal anypane} -

- decision (a panel decision under appeal cannotbe enforced).
AWTO partylosinga dlspute, therefore, can simply raise an
appeal, even when there is noAB to adjudicate,as a result of
which there will be no rulings for enforcement. —

It’s raining disputes ,
One would imagine that the logical consequence of
uncertainty of the future of WTO’s dispute settlement would

- mean fewer disputes at the WTO. Surprisingly, thisis not so.

Between January and December 2018, as many as 38 dis-

- putes were raised (the highest number of disputes raisedin

ayearwas 50 in 1997). Another statistic is with regard to '

India: Of the 30 disputesraised against Indiabyothermem- '

bers since 1995, five have been filed in the last six months,
Thisincludes two disputes by the EU and Japan, respectively,
against tariff treatment of ITand communication products,

- and three disputes on India’s subsidies for sugar and sugar

/

eane raised by Australia, Brazil and Guatemala. While these

five disputes are at the stage of consultation (pre-panel

stage),asixth disputeraised by the USagainst India’sexport

subsidiesin 2017 is currentlyat the panel stage.Anotherone

initiated byJapan with respect to India’s safegnaxd dutles 0N

steelin 2016 has been appealed by Indxa to theAB

A

WTO- prooﬁng our laws ,
The recent spate of disputes against India raises the ques-

tion: What makes India’s laws vulnerable toa challenge? To

address thls,developmg adispute preventionand manage-
ment strategy iskey.Acompatibilityanalysisof ourlawsand

regulations,with our international trade obligations, needs
to be done at the stage of lawmaking. One must remember
that the WTO agreements allow for adequate space for
achievingvarious public policy objectives,including design-
ing of WTO-compatible subsidies and support for the
domestic industry. Building-in assessment of such spaces

prior to enactmg laws, thereby making them resilientto -

challenges, is crucial.

Equallyimportantis to develop adequate risk analysrs of
disputes that have been initiated, to carefully consider
appropriate strategies for resolution. WTO’s dispute settle-
ment mechanism allows for mutually-agreed resolution at
anystage of the dispute. The best chance toachieve thisisat
the stage of ‘consultations’, i.e. prior to establishment of a
panel of adjudicators. This stage is important because it
offers a platform for countries to find amicable solutions

“and prevent disputes from proceeding to the adversarial

stage before the panel.

The way forward

‘Trade rules play a crucial role in whatever shape orform
theyevolve—theworld today s increasinglyinterdependent.
The AB crisis will find a solution, and newer trade agree-

. 'ments will continue tobe entered into—Indiais negotiating

" 'the RCEP with the ASEAN, Australia, China, Japan, New

Zealand and South Korea. It is party to five other compre-

: hensive trade agreements (with Singapore, Japan, South
Korea, Malaysiaand the ASEAN),and several other free trade
andbilateralinvestment agreements. Therefore, it is impor-

tant to ensure that our domestic laws and regulationsare
made ‘trade-smart’to begin with,and not as afterthoughts.




